MRY C STOT
| BLA 98- 446 Deci ded Septenfer 15, 1999

peal froma Decision Record and Fnding of No Sgnificant |npact
issued by the Held Minager, Redding Held Gfice, Bureau of Land
Minagenent, approving the granting of a right-of-way. CA 39604.

Afirned.

1 Environnental Quality: Bnvironnental Satenents--
R ghts-of -Vdy: General | y--R ght s-of - Vdy:
Applications--R ghts-of -Vy: Federal Land Policy and
Minagenent Act of 1976

A BMdecision to grant a right-of-way for an
electric transmssion line on Federal land, whichis
based on an environnental assessnent and a findi ng
of nosignificant inpact, wll be affirned on appeal
when supported by a reasoned anal ysis of all

rel evant factors, the decision was nade wth due
regard for the public interest, and sufficient
reasons for disturbing the decision have not been
shown.

APPEARMNES Mry C Scott, Redding, Galifornia, pro se; John R Payne,
Assistant Regional Solicitor, US Departnent of the Interior, Sacranento,
Glifornia, for the Bureau of Land Minagenent .

AN ON BY ADM N STRATI VE JUDE THRY

Mry C Scott (appellant) has appeal ed the July 16, 1998, Deci sion
Record and FAnding of No Sgnificant Inpact (ORFONS) issued by the Feld
Minager, Redding FHeld Gfice, Redding, Glifornia, Bureau of Land
Minagenent (BLMor respondent), approving the granting of right-of-way (ROY
CA 39604, which would add a third el ectric transmssion |ine al ong an
existing RO partial ly on Federal |ands nanaged by BLM to serve the needs
of the Knauf fibergl ass nanufacturing facility (Knauf Project) and to supply
future devel opnent needs called for by the General Han of the Gty of
Shasta Lake (Aty). BLMbased its CRFONS on Ewironnental Assessnent (EA)
RE98-13, which evaluated the inpacts of granting the ROV (nh the sane day,
BLM granted RONVCA 39604.
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Prior to 1997, the Aty obtained its electrical power fromthe Véstern
Area Power Administration (WAPA through a singl e line service, which was
often unreliable and clearly inadequate. (EAat 2.) For this reason, the
Gty applied to BLMfor a RONVon Federal land that it woul d need to devel op
a second transmssion line, a substation, and an access road to service the
line. BLMgranted the RONfor the substation and access road on Sept enfer
9, 1996. 1d. During the tine BLMwas processi ng these requests, a proposal
by Knauf H ber Gass GiH (Knauf) to construct a fiber glass nanufacturing
facility was being considered by the Qty. The Knauf proposal, as well as
other projected Aty needs, warranted a third line on the RONproposed for
the second transmssion line, and the Gty anended its application to BLMon
Mrch 28, 1997, to add the ROWneeded for the third line to its application.
| d.

B_.Mapproved the RONfor the second and third |ines on August 14, 1997
(CA37034). Id. at 3. Achalenge to this decision was subsequently filed
in Federal court on Decenter 8, 1997. B.Msettled this case by agreeing to
rescind the RONfor the third line and renotice the EA before reapproving
the ROVfor that line. 1d. The EAwas renoticed, conments consi dered, and
the EAand FONS prepared. On July 16, 1998, B Missued the LRFONS. This
appeal fol | oned.

In her Satenent of Reasons (SR for appeal, appel lant clains the ROV
isanintegra part of the Knauf Project and that the entire project nust be
analyzed in an environnental inpact statenent (BS. She states, in

pertinent part:

nsidering that the transmssion line is part of the
Knauf project, a finding of no significant inpact can not be
issued. The Knauf HR[Aty s Fnal BEwironnental | npact
Report, dated Getober 1987] already determined that there are
several significant adverse inpacts of the project, including
air quality, noise, and aesthetics. This EAwongy states that
these inpacts were not deened significant, but they were in fact
listed as significant, adverse, even wth mtigation, in the
HR Additionally, this current EA under appeal concl udes that
there wll be a negative economc inpact on | andowners adj acent
to the transmssion line due to [a] decrease in property val ues
(1 happen to be one of the adjacent | andowners). The val ue of
the land on whi ch the proposed ROVsits wil al so be decreased,
which is a cost to the public that has not been di scussed (I
nentioned this in ny cooments totheinitial EAand it was not
addr essed) .

(SRat 1-2)
Appel | ant further clains:
The Knauf project is under the jurisdiction of the BLM the Any
Qorps of Engineers[,] the Bureau of Reclanation, the
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US Hshand WIdife Service, Forest Service, Park Service,
and the Environnental Protection Agency. This is a classic case
of a"federal"” project, and al|l the above federal agenci es nust
contine their input intoasingle HSinstead of disjoining it
as has been done so far.

(SRat 22) Sheclains that since this action wll be highly controversial,
and wth other related actions, wll have cumul atively significant inpacts,
anore conpl ete environnental reviewis required. (SRat 2.)

Inits Answer, B Mstates that the transmssion |ine ROMwhich is the
subj ect of this appeal is a 115 kV power |ine which, for the nost part,
would parallel an existing transmssion line. (Axswer at 2, EAat 6-7.)
The total length of the thirdlineis 3.7 nmles, but the portion that
crosses BMland is 5600 feet, or alittle nore than a mle. The RONfor
the thirdline is 100 feet inwdth, and the third |ine woul d be capabl e of
carrying 50 negavnatts of electricity. (Axswer at 2.) iy asnall portion
of the total electric capacity of the third line woul d be used by the Knauf
facility, wth the great naj ority programmed for pl anned devel opnent in the
aty. 1d.

B.Mnotes that the EA and proposed FONS were issued for public
conment on My 12, 1998, and that the comnment period was extended fromJune
11, 1998, until June 29, 1998. (Answer at 3.) Apublic hearing was hel d on
June 18, 1998. 1d.

In response to appellant’ s specific allegations, BLMfirst addresses
appel lant’ s charge that the transmssion line is part of the Knauf Project,
and therefore an BSincluding the entire Knauf Project is required, by
quoting fromthe EA where it stated:

Because the inpacts of the Third Line are discussed i n the Knauf
Project HR and because the federal governnent’s invol venent in
the Knauf Project is limted to granting a section of RONover
B.Mland, this act of granting the ROWVdoes not "federalize" the
Knauf project. (See Gidlifornia Trout v. Schaefer (9th Qr.
1995) 58 F.3d 469; Sylvester v. Any Grps of Engineers (Sth
dr. 1989) 834 F.2d 394.[)]

(Answer at 3, quoting EAat 6.) Respondent further stated in the EA

B.Mcareful |y considered this issue prior to preparing the EA
and concl uded that the EA shoul d anal yze only direct inpacts of
the Third Line on BBMland. The Gty al ready anal yzed the
inpacts of the Knauf Rroject in an environnental inpact report.
(See Sylvester v. US Any Qrps of Engineers (9th Gr. 1989)
834 F. 2d 394, 401).

(Answer at 4, quoting EAat 17-18.)
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B.Murges inits Answer that even if the Knauf plant coul d not operate
wthout the third line, an analysis of the degree of discretion exercised by
Knauf over the Federal portion, the level of financial aid provided by the
Federal Governnent, and the overall Federal invol venent in the action do not
indicate a project-wde environnental analysis is required. (Answer at 4.)
Because BLMis not providing any funding for the power line or the Knauf
Project, because BLMdid not have approval authority over the power |ine
itself, and because B.Ms overall involvenent is limted to arelatively
snal | portion of the power transmssion |ine needed for the plant,
respondent argues that this should not be deened sufficient to "federalize"
the Knauf Rroject. (Answer at 4.)

Respondent states that wth regard to an anal ysis of the inpacts of
the Knauf Project, BLMrelied on the fact that the Aty had al ready
conduct ed an extensi ve environnental reviewof the Knauf Project. (Answer
at 5 FAat 6.) BMargues that courts have indicated that Federal agencies
need not duplicate Sate environnental anal yses. (Answer at 5, citing
Laguna Geenbelt, Inc. v. US Dept. G Transportation, 42 F.3d 517, 524 n.6
(9th Qr. 1994); Sylvester v. US Any Qrps of Engineers, 834 F 2d at
401.) B Maddressed the Sate environnental analysis at page 56 of the EA

In response to appellant’ s claimthat participation by other Federal
agencies requires preparation of an HS B Masserts that appel |l ant nowhere
alleges the extent of the invol venent of these agencies, and thus fails to
neet her burden of proof. (Answer at 5.) In any event, BLBMclains, BLMis
unawar e of any invol venent of the Forest Service or the Park Service ot her
than as conmenting agencies on the HRon the Knauf Foect. 1d.
Respondent states the only Environnental Protection Agency invol venent was
inreviewng an appeal of a Sate-issued air quality permt for the Knauf
Project. 1d. BMfurther explains that the Bureau of Recl anati on was
involved in a proposal to provide water to the Knauf facility, but that this
proposal was wthdrawn. 1d. B.Mstates that Fsh and Widlife Service
invol venent related only to consultation pursuant to the Endangered Soeci es
Act. 1d. Fnaly, BMclains, the Any Qrps of Engineers only
invol venent was inissuing a permt allowng Knauf to fill approxinately
2.28 acres of wetlands and creek channels on the 99 acre site. 1d. Thus,
respondent asserts, the conbi ned Federal invol venent does not "Federal i ze"
the project. (Answer at 6.)

I n addressing appel lant’ s argunent that the EAFONS are insufficient,
B.Mcontends that her argunent that the RONVw || have significant inpact in
seven different areas is nade wth no support provi ded what soever. (Answer
at 6.) The seven areas which she identified, BLMclains, were di scussed
directly inthe EA or by reference in the 1994 EA for the second
transmssion line, anearly identica ROWproposal. 1d., citing EAat 4-5.
That 1994 anal ysis was attached to the EA S mlarly, respondent clains
that appellant’s argunent that this is a "ngor" transmssion line requiring
an BHSis not correct, if BLBMhas properly determned that the inpacts of
the power line are not significant, as is the case here. (Answer at 6.)
Appel | ant al so urges that the controversy over the project nandates an HS
B.Mstates, however, that the public revi ew process
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for the EA which included a public conment period and a public hearing,
provi ded anpl e opportunity for those wth opposing views to have them
consi dered. 1d.

Fnally, BLMstates that appellant’s claimthat the anal ysis of
alternatives was inadequate fails to consider the 1994 anal ysi s i ncorporat ed
into the present analysis as Atachnent 6.0 and nore inportantly, fails to
state howthe 1994 analysis is deficient. (Answer at 6.)

Qur review of the decisional process undertaken by BLMin devel opi ng
the EA convinces us that BLMtook the required "hard | ook before
determini ng that the requested ROVMwoul d create no significant environnental
inpact. In order to consider the environnental consequences of the proposed
RONon Federal |and, BLMprepared an EA pursuant to section 102(2)(Q of the
National BEwironnental Policy Act of 1969, as anended, 42 USC §
4332(2)(Q (1994). O July 16, 1998, the FHeld Minager, Redding Feld
Qfice, BLM granted the ROWbased on the EAand the FO\S. W find
appel lant’ s chal l enge to that process to be wthout nerit.

Section 501(a)(4) of the Federal Land Policy and Minagenent Act of
1976, 3 USC 8§ 1761(a)(4) (1994), grants the Secretary of the Interior
authority to issue rights-of-way on public lands for generation,
transmssion, and distribution of electric energy. Se aso 43 USC 8§
1761(a)(7) (1994). Approval of rights-of-way, and the EA predicate thereto,
is, generally, anatter of Departnental discretion. Hatronics
Gonmuni cations, 142 | BLA 156, 157 (1998); John M Sout, 133 IBA 321, 327-
28 (1995), and cases cited. Such cases are eval uated to determine if the
B.Mdecision is reasonable. 1d. Qe seeking to showerror in a decision
upon whi ch the grant of a RONrests nust show by a preponderance of the
evi dence that the agency decision is unreasonable. Sewart Hayduk, 133 |BLA
346, 354 (1995).

In conpiling the EA and FONS approved for the requested RONfor the
third line, BLMexamned several applicable alternatives fromits 1994
reviewof the contiguous transmssion |line (second Gty transmssion |ine).
The proposed alternative, as in 1994, calls for construction of a 3.7-mle
115kV transmssi on |ine fromWAPA s Shast a- Kesw ck 230kV wth 5,600 feet of
the route crossing BLMIands and paral l el i ng the second transmssion |ine
addressed in the 1994 HR Wthin the preferred al ternative, Knauf woul d
fund the 115kV transmssion line facilities required for direct connection
to WAPA and the Gty would own and operate the transmssion line. The
total land inplicated in the project woul d be between 40 and 44 acres. (EA
Atachrent (At.) 6.0 at 9.)

The no action alternative would dictate that the Gty continue wth
only two connections to the WAPA systemand wth no capability to increase
power supply capacity. No action would result in Gty transmssion supply
capacity limtations wth respect to the Knauf plant and projected future
dty needs. It is not considered a viable alternative for neeting the
stated need. (EA At. 6.0at 7.)
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Two other alternatives considered but rejected included the Gty of
Redding Drect Interconnection and the Pacific Gas and H ectri c Gonpany
Drect Interconnection. Each of these was rejected because it did not
conport wth the 1986 Hectric Mister Han devel oped by the dty. (EA At.
6.0 at 7-8.)

Fnaly, the Qty, in conjunction wth WPA al so consi dered rew ndi ng
or replacing the Keswck transforners on the first of the Gty s |ines.
Neither of these alternatives was ultinately consi dered accept abl e because
it would not provide for future power beyond an additional 50 MA (EA
At. 6.0a 8)

BLM's 1994 environnental review and the subsequent additional anal ysis
to assess direct inpacts of the third line and cumil ative inpacts of the
second and third lines resulted in an examnation of the affected
environnent in great detail. Affected resources were careful |y consi dered.
For exanple, prinary inpacts to soils associated wth the proposed action
i ncl ude ROWcl earing, structure hol e excavati on, and devel opnent and
nai nt enance of access roads. It was determined that soil disturbing
activities along the ROVw | be short termand can be mni nhzed by
efficient constructi on nethods, thereby reducing vehicular traffic. (EA
At. 6.0at 22.) Sncethereis very little gradation of slope along the
transmssion line route, there wll be little erosional threat as a result
of construction activities. 1d. The EAfound that the inherent
productivity of the area soils wll allowrapid re-establishnent of native
vegetation. 1d.

The surface water/groundwat er anal ysis found that potential inpacts
can be avoi ded by ensuring that transmssion poles are not |ocated wthin
floodplain areas. The EAnotes that all creeks wthin the project area are
easi |y spanned by the transmssion line. Transmssion pol es and access
roads (except at creek crossings) woul d not be | ocated on creek banks where
bank failure nay occur, thereby causing danage to the facility and
increasing the sedinent |oad of the creek. Transmission poles wll be
located at least 50 feet anay fromall epheneral drainages. (EA at 11; EA
At. 6.0 at 24.)

Wth regard to flora, previous investigations identified 96 special -
status plant species that were known or expected to occur in the area of the
third transmssion line. (BAat 7.) G these species, the EA deternmned
that only 16 coul d potential |y occur al ong the 200-foot RONcreated for the
second and third lines. 1d. My Gnsulting Services, Inc., in a 1997
examnation of the RONcorridor, did not observe any special -status pl ant
species in the ROWcorridor. The 1994 HRreported consultation wth the
Glifornia Netural Dversity Database, the Gilifornia Departnent of H sh and
Gre, and the US Hsh and WIdife Service, who indicated that there are
no Sate or Federally listed threatened or endangered species of flora or
fauna found wthin the i nmedi ate project area. (EA At. 6.0 at 27.)
Mreover, the 1994 report found that vegetation clearing al ong the
transmssion line route would create a new nore diverse habitat that woul d
pronote greater plant species diversity, and would result in increased
nunbers of plants in different gronth stages. |1d.

150 IBLA 239



| BLA 98-446

I npacts on fauna woul d |i kew se be tenporary and the EA proj ected t hat
no special -status wldife would be adversely affected. (EAat 12.) The
Draft Knauf PProject HR also incorporated by reference into the EA and
included as Attachnent 2, concluded that the cunul ative inpact on sensitive
wldife and fish habitat would be | ess than significant. Likewse, the
1994 HRnoted that the habitat edge created by the ROMwoul d |ikely resul t
inthe creation of suitable habitat for such protected species as the
northern harrier, Saainsen's hawk, burrowng ow, savannah sparrow and
Gliforniavole. (EA At. 6.0at 29.)

The EA found that the proposed project woul d have no long term
del eterious effect on air quality; however, during construction sone short
termincrease in dust and particul ate emssions nay be experienced. (EA at
13.) The Draft Knauf Project HRIikew se concl udes that the cumul ative
inpact onair quality fromparticul ate emssi ons woul d be | ess than
significant because of the inplenentation of neasures required by the Shasta
Qunty Ar Quality Atainnent Han. (BA At. 2 at 4-218 to 4-219.)
Smlarly, the 1994 HRstates that mtigation wll call for the
construction contractor to provide water trucks or other dust abatenent
neasures in areas along dirt roads where fugitive dust nay be a probl em
(BA At. 6.0 at 32)

Wth regard to noise, the EAreports that the Gty woul d mni nize
noi se i npacts by requiring that construction and nai ntenance activities
related to the third line be perforned during daylight hours (except in
renote areas and in energencies) and by using fixtures | arge enough to
elimnate noise fromflowng el ectricity. (EAat 13.)

M sual resources were al so considered. The EA notes that visual
inpacts fromconstruction of the third line woul d be minimzed by pl aci ng
support pol es adj acent to the support poles in the second Iine, which wll
be located in areas less visible fromkey vantage points. The 1994 HR
stated further that the 200-foot RONavoi ds sceni ¢ vi ensheds or areas where
the line would be a promnent skyline el enent and that the wood pol e
structures woul d be placed to take advantage of vegetation backdrops or
terrain features such as hills to further screen the crossing fromvi ew
(BA At. 6.0 at 40.)

Acultura resources inventory was conducted i n the proposed proj ect
corridor, and the Draft Knauf Project HR concludes that the inpact woul d be
less than significant. (EA At. 2 at 4-221.) Nevertheless, the EAreports
that the Gty will allowconstruction to proceed only under the supervision
of aqualified archaeologist. (EAat 14.) The 1994 HR determned t hat
four currently recorded archaeol ogi cal sites and two unrecorded sites were
found wthin the project area. These are prinarily areas of historic mning
interest. The transmssion route wll avoid each of these sites, regardl ess
of apparent archaeol ogical significance. (EA At. 6.0at 41.) Inthe
event an archaeol ogical site or any historical renains are discovered during
construction activities, construction wll be halted and the Gdifornia
Sate Gfice of Hstoric Preservation wll be notified. 1d.
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Soci oeconomic i npacts were studied wthin the 1994 HR and refl ect
that conpl etion of the proposed el ectrical transmssion |ine project woul d
allowgronth in the region and enhance the social and economc
characteristics of the Shasta Lake, Glifornia, area. (EA At. 6.0 at 42-
43.) The 1994 HR concl udes that "[p]robably the nost significant inpact of
the proposed construction woul d be the positive inpact that a nore adequat e
and reliabl e energy supply woul d have on the lifestyle and |ivelihood of the
gty s consuners.” (EA Att. 6.0 at 43.) Nothing inthe EAor the 1994 HR
suggests that land val ues wll dimnish as cla ned by appel | ant above.

In gathering the facts and devel opi ng the concl usi ons required to
provi de a conpl ete and accurate EA B.Msought the conments of the public,
including appel lant. The FONH, which resulted fromthe EA determned
that, "[b]ased on the anal ysis of potential environnental consequences and
mtigation neasures contained in the attached environnental assessnent, and
based on ny decision to adopt those mitigati on neasures, | have deternined
that inpacts are not expected to be significant and an environnental i npact
statenent is not required.” (EAat 23.)

As noted above, appel lant, upon recei pt of the July 16, 1998,
DRFONS, filed a Notice of Appeal. Appellant's concerns, described above,
were adequat el y addressed in the EAand its attachnents. Qoments were
solicited and recei ved fromthe public. In fact, appellant and ot her
neners of the public were provided additional tine to conment on the draft
EA until June 29, 1998. Reasonable alternatives were considered and the
proposed alternative was found to clearly be the nost supportabl e.

Appel lant’ s claimthat the ROWfor the third line is a "Federal i zed"
action requiring an BSis unconvincing, and, for the reasons stated in
B.Ms Answer, we conclude that the Gty s request for a ROWover a short
span of Federal property to neet its present and future energy needs does
not require an integrated BSin which the total inpacts of the Knauf
Poect are analyzed. Appellant's other argunents are wthout nerit.

W have noted in the past that professional di sagreenent by non-
Federal conmentators wth the findings and concl usi ons reached by the
Federal personnel charged wth responsibility for the acconpli shnent of an
environnental reviewis insufficient to discredit the effort. Serra GQub,
80 I BLA 251, 266 (1984).

[1] A B.Mdecision exercising the discretion described above wil be
affirned on appeal where the record denonstrates that it is based upon a
reasoned anal ysis of all relevant factors, was nade wth due regard for the
public interest, and sufficient reasons for disturbing the decision are not
shown. Daryl Rchardson, 125 IBLA 132, 134 (1993); Qyy Brown, 115 IBA 347,
356 (1990). That is the case here. The fact that appel lant woul d have
preferred that no RONVgrant issue does not establish error inthe Area
Minager's July 16, 1998, DR FONH and approval of the ROV Therefore, we
consi der BLMs issuance of the CRFONS under reviewto have been proper.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CFER 8 4.1, the IRFONH
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

Bruce R Hirris
Deputy (hief Administrative Judge
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